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Is a full-fledged informed consent viable in prison environments?
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 Abstract: Correctional medicine is associated with unique medical ethics issues that are often difficult to interpret using 
fundamental ethical principles from clinical medicine. However, all physicians must perform the medical act in accordance 
with these principles. Informed consent is a controversial issue in prison medicine as there are numerous elements that may 
decrease the autonomy of the patient, and/or alter significantly their decisional capacity. The purpose of this study is to analyse 
the possibility of using a truly informed consent by clinicians in prison environments, and find the approach that maximizes the 
autonomy of the prisoner-patient by using a deconstructive approach to the concept. We will focus solely on the adult prisoner-
patient, who, in an outside environment, would have decisional capacity.
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 The consent to realizing a certain action is 
needed if realizing that action in its absence, 

would cause a breach of a fundamental right of a person, 
such as the right to liberty, property, and so on [1]. In 
order for the consent to be valid, its presence must be 
necessary and sufficient for that action to be legally 
permissible. In healthcare, consent is mostly discussed 
within the concept of informed consent, a fundamental 
tool that helps the physician to respect the right of the 
patient to self-determination. There is no universally 
accepted definition of informed consent[2]. For example, 
Beauchamp and Faden consider that informed consent 

has two distinct meanings: autonomous authorization 
(the patient’s right to self-determination), and effective 
consent, defined as the practices and norms that 
determine physicians to treat patients and research 
subjects in accordance with a predefined and regulated 
set of rules[3]. 
 Using a deconstructive approach to the concept, 
informed consent can be defined as a moral, legal, and 
professional framework through which the physician 
respects the autonomy of the patient regarding medical 
decisions. In the physician-patient relationship, the 
patient’s autonomy is respected through the voluntary 
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and competent authorization of a medical act, which is 
legally and morally permissible, based on the relevant 
information about that medical act, obtained by the 
patient/legal guardian, and understood by them[4]. 
 The purpose of this study is to analyse the 
possibility of using a truly informed consent by clinicians 
in prison environments, and find the approach that 
maximizes the prisoner-patient’s autonomy. We will 
focus solely on the adult prisoner-patient, who, in an 
outside environment, would have decisional capacity.

 Information
 In order for the consent to be valid, the patient 
must give their consent knowingly to a medical act; 
this means that the patient must receive the relevant 
information in order to make an informed decision, and 
must understand the given information. The required 
information given to the prisoner-patient is similar to 
the one a non-prisoner patient would receive according 
to the principle of equivalence (see e.g. Recommendation 
No. R (98)7 CE: “the respect for the fundamental rights of 
prisoners entails the provision to prisoners of preventive 
treatment and health care equivalent to those provided to 
the community in general”)[5]. 
 Therefore, at least in theory, the prisoner-patient 
must be informed about the diagnosis of their disease, 
its prognosis, benefits, risks and alternatives to the 
therapeutic plan. The quantity and quality of the given 
information would have to comply with Bolam’s test[6] 
(sufficient for the patient to reach a balanced judgment)
[7]. However, in practice, there are many issues that tend 
to limit what information is given to the patient, how it is 
given and understood. The quantity of given information 
is limited by a lack of specialist clinicians in certain areas 
[8, 9], aggressive behaviours of the inmates causing a lack 
of time for proper information, especially in emergency 
departments [10], and so on. Some of these issues might 
be solvable through the physicians’ better training , by 
increasing their number, establishing better circuits with 
non-prison clinical settings or using telemedicine [11-
15]; However, most of them are either unsolvable, or 
would need extensive financial and personal allocations 
to be feasible, especially keeping in mind the fact that 
many countries already have overcrowded prisons  
[16, 17].

 The quality of information is limited by the lack 
of modern medical techniques [17] or treatments, the 
fear that the patient would misuse the given information 
for non-medical purposes (especially malingering 
or barter) [18], interferences with the physicians’ 
independence determined by the custodial setting [19], 
few informative materials (leaflets, access to the internet) 
and so on. An increase in the quality of information is 
much more difficult to obtain compared to an increase in 
quantity, as simple proactive measures like increasing the 
financial allocation for healthcare departments in prisons 
would increase it insignificantly. For example, suppose 
that a certain disease had two therapeutic options with 
relatively similar outcomes, one of which including a 
minor surgery that could easily be done in a penitentiary 
hospital, and the another one requiring a long term 
treatment with sympathomimetic agents, substances 
known to have a great barter value in prisons. 
 By informing the patient about the possibility 
of using sympathomimetic agents, the physicians would 
implicitly allow the patient to select that therapeutic 
alternative; however, as the prisoner knows the great 
barter value of these drugs, he would most likely select 
this therapeutic alternative for the commercial value of 
the drug rather than for treatment. Therefore, proper 
information about the therapeutic alternatives would 
cause active harm to the patient (who would use the drugs 
as barter, subsequently not receiving proper treatment). 

 Understanding
 If information in prison settings is highly 
dependent on the physician, understanding it depends 
on both parties of the physician-patient relationship. The 
prisoners are known to have a lower IQ compared to the 
general population (for an extensive review see [20]). This 
is associated with deficits in executive brain functions 
known to be involved in maintaining concentration and 
attention, concept formation, abstract reasoning [21] 
and with a reduced capacity to comprehend information 
as well [22]. A significant minority of prisoners have 
various psychiatric disorders [23-25] that may cause 
additional difficulties in understanding relevant medical 
information. 
 Therefore, in order to provide adequate 
comprehension, physicians are obliged to augment it 

What to ask?
Please tell me in your own words what I (or your physician) told you about your health problem/disease
Please tell me in your own words what I (or your physician) told you about your treatment options
Please tell me in your own words what I (or your physician) told you about the potential risks and benefits of the treatment 
options I (or your physician) have presented you
Please tell me in your own words what I (or your physician) told you about the potential complications of the disease/
prognosis
Please tell me in your own words what I (or your physician) told you about the risks/complications and benefits of not 
receiving any treatment or the non-recommended treatment

Table 1. Relevant questions aimed toward testing the understanding of the information given to the patient (questions modified 
after [26])
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through various mechanisms including: multimedia 
presentations, using less technical information, simpler 
informed consent forms, arranging the text in shorter 
sentences, using clear headers, decreasing the quantity 
of redundant materials, minimizing the use of non-
relevant information, and so on [4]. Moreover, physicians 
should try to test their understanding by using either 
personalized or standardized techniques (See Table 1 for 
an example). As is the case of information, the prison-
physician often lacks the financial support for optimizing 
the understanding and the time to make sure that the 
information was properly understood. 
 However, comprehension can be easily 
augmented by using simple techniques that are 
neither time consuming nor expensive. An additional 
complication resides in deficits of the quality and quantity 
of information, which cause deficits in providing the 
most relevant information for the patient. Therefore, 
even if the patient understands the given information, 
their understanding might not be relevant in the context 
of Bolam’s test, and not enough to validate the consent. 

 Ethical and legal permissibility of a medical act
 Prison-physicians are known to have dual 
loyalty, both to their patients, therefore, being obliged to 
respect all medical ethical norms as stated in national and 
international documents, and to the institutions primarily 
concerned with the state or public security (including 
prisons) [27-36]. Within the custodial settings, physicians 
may be asked to perform acts that seem or are contrary 
to the basic principles of medical ethics, including: active 
or passive participation in acts of torture, in executions, 
reveal confidential information about their patients, 
force feeding patients, body searches, witnessing use of 
force, using restraints for non-medical purposes, and so 
on. In these instances, physicians ought to analyse the 
acts required from them and their possible implications, 
and act only if there is a medical indication for it. 
 For example, disclosing personal information 
about the patients is forbidden as a general rule. However, 
there are instances in which such a disclosure is necessary 
to prevent even greater harm, allowing the physician to 
disclose that specific information. For example, if the 
physician finds out about acts like prisoner to prisoner 
abuse (especially, but not only sexual), or the presence 
of a contagious disease, they might have the obligation 
to report it (see e.g. [37]). In the absence of a medical 
indication, the physician cannot perform any medical 
act, as it would contradict the Geneva Declaration (The 
health of my patient will be my first consideration). In 
the presence of medical indication, the physician could 
perform the act in discussion (1) if he/she has the patient’s 
valid consent, (2) without the patient’s consent if their 
valid consent is not required for legal or medical reasons 
(patient under interdiction, non-voluntary confinement, 
patient in a coma, and so on), respecting however all the 

legal requirements particular to that specific case, or (3) 
without the patient’s consent, even if they have decisional 
capacity, if by doing so it removes a certain danger to 
another person/(s) (see the example above). 
 Medical acts that are not for the patient’s 
benefit(like organ donation) should not be allowed, as 
prisoners are considered a vulnerable population and 
need special safeguards from potential abuse (see e.g. 
the scandals regarding organ procurement from Chinese 
prisoners [38, 39]). There are also instances in which 
a distinction has to be made between the medical and 
the social good of the patient. For example, castration 
of sex offenders might have positive social benefits for 
the prisoners: better social integration, decreased prison 
time, and so on. 
 However, there is no justifiable medical reason 
for removing the individual’s capacity to reproduce; 
castration, either chemical or physical blatantly, 
contradicts the principle of non-maleficence and should 
not be done, irrespective of the prisoners’ expressed 
wishes, especially as their voluntaryism is obviously 
affected due to external controls (see below)[40].

 Voluntaryism
 The patients’ voluntaryism might be the most 
important element that causes difficulties in the analysis 
and application of the concept of informed consent in 
prison medicine. In order for an action to be autonomous, 
it has to be generated by the intents/wishes/actions of 
that person, and not by others’ (the assumption of non-
control). Subsequently, we may consider the assumption 
of non-control to be present when an action is generated 
by a reasoning independent of external conditions that 
might be in a conflict of interests with that action[4]. The 
presence/absence of non-control (and subsequently the 
capacity of a person to act voluntarily) can be established 
on the basis of the dichotomy controls/resistance to 
controls. 
 A control is significant, and subsequently 
invalidates the capacity of a certain individual to act 
voluntarily, if it overcomes the internal resistance to 
controls of that individual, and makes him act in a way 
that is not in conformity with their internal wishes [4, 
41]. The main types of controls and internal resistances 
are presented in Table 2.
 In clinical research on prisoners, coercion 
is minimized through a series of rules such as no 
financial incentives (including both money and other 
compensation) or no changes in the duration of 
imprisonment for participants [18, 32, 34, 44]. There 
are controls that cannot be removed, which may have a 
significant impact on the final decision of the potential 
subject; for example, they might think that the inclusion 
in a clinical trial can helps them going out on parole, 
despite written and oral denials about this possibility 
from the investigators. This supposition might make 



146

Dermengiu D. et al.    Is a full-fledged informed consent viable in prison environments?

Type Definition Effect on IC
Controls

•	 Coercion Forcing the patient to act in an involuntary manner (against 
their wishes).

Invalidates the consent in most 
circumstances

o allurement
A subtype of coercion in which the effect on the patient is 
neutral (e.g. I will give you a special diet if you will accept the 
surgical intervention instead of a pharmacologic treatment).

Invalidates the consent in most 
circumstances

o threat

A subtype of coercion in which the effect on the patient is 
negative (e.g. I will give you the diet you need, suppose 
the patient is diabetic, only if you will accept the surgical 
intervention instead of a pharmacologic treatment).

Invalidates the consent in all 
circumstances

•	 coercion related 
Acts that in many circumstances have the same effects as 
coercion, but do not completely comply with the definition 
of coercion.

Invalidates the consent in many 
circumstances

o anticipating 
unwilling 
effects

Potential effects that may appear if the patient does not 
comply with the requirements (e.g. I will give you the 
treatment you need for your psychiatric disorder; if you do 
not take it, you might be put under solitary confinement. A 
variant, in the case of prisoners, is anticipating willing effects 
(e.g. good behavior might increase the chances of getting out 
on parole).

Invalidates the consent in most 
circumstances; does not invalidate 
consent if the effect is a known 
consequence of the therapeutic 
alternative the patient has chosen 

o exploitation
Realizing mutually advantageous offers, but in which one 
party benefits significantly more than the other (e.g. I will give 
you a special diet if you enter this clinical trial).

Invalidates the consent in most 
circumstances

•	 persuasion The physician appeals to the reasoning/feelings of the patient 
in order to convince him.

Invalidates the consent only 
exceptionally (e.g. persons with a 
very low internal resistance)

•	 manipulation

Any other form of external control not included in the above 
presented form (e.g. suppose a certain treatment has a 
survival chance of 50%; if the physician wants the patient to 
accept it, they can say that “you have one out of two chances 
to escape; if not, they might rephrase the same information as 
follows: “this treatment causes one out of two people to die”.

Invalidates the consent only if it is 
stronger than the internal controls 
of the patient

Resistance to controls

•	 conscious The patient actively, consciously resists to any external 
influences. 

Validates the consent in any 
circumstance. Its presence suggests 
very strong internal resistance to 
controls, based on reasoning and 
arguments, which could only be 
canceled by coercion, and rarely 
coercion related controls.

•	 automatic/
unconscious

The patient passively and unconsciously resists external 
influences. Its presence suggests the presence of an intrinsic 
resistance to controls, based mostly on feelings.

Validates the consent in most 
circumstances. Can be overcome 
by any type of controls, but only 
significant manipulation and 
coercion invalidates the consent.

o M o m e n t 
resistance

A subtype of unconscious resistance in which the patient 
resists a specific medical act without an identifiable reason. 
It is usually associated with increased anxiety and it can 
sometimes be overcome by controls.

Validates the consent in most 
circumstances. It is usually 
associated with increased anxiety 
and it can sometime be overcame by 
controls.

o Character 
resistance

A subtype of unconscious or sometimes even conscious 
resistance generated by a specific characteristic of the 
physician (e.g. the fact that he is a prison physician).

Validates the consent in most 
circumstances. Leads often to refusal 
of treatment in prison environments.

Table 2. Main types of controls and internal resistances (modified, after [4, 41-43])
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them accept to enter the clinical trial despite their internal 
wishes. This is the main reason why, in many countries, 
research on prisoners is practically forbidden[45].
 In prisons, various types of controls encountered 
are not often directly associated with the physician, 
and subsequently difficult to analyse strictly within 
the framework of the physician-patient relationship. 
Significant controls provided by the physicians are of 
course forbidden, and most physicians comply with 
this rule. Two more controversial and derived issues 
are (1) the way physicians should act if they know that 
the patient was controlled to accept a medical act from 
outside the physician-patient relationship, and (2) 
the issue of advanced directives for patients that are 
unconscious/ not able to make a decision at the time 
the medical intervention is necessary. In the first case, 
we think the given consent should be considered non-
valid, and act based on the algorithm presented in Table 
3. In the second case, we should always take into account 
(but not necessarily act upon them) the decisions of the 
patient even if, by doing so, their life is threatened.
 Similarly, there are numerous studies suggesting 
that prisoners have a significantly decreased internal 
resistance, as suggested by a very high number of 
suicides, mental health problems, self-harm, drug 
misuse, compared to the general population [46]. This 
causes in turn a lower threshold from which a control 
can be considered significant, subsequently decreasing 
the seriousness of controls from which they could cause 
a significant alteration of the capacity to act voluntarily 
(see also Fig. 1).

 Decisional capacity
 A person is considered to have decisional 
capacity if they have legal capacity and if there are no 
elements able to prove their inability to take decisions 
based on available information (the competence to 
perform a certain task). In order for a person to have the 

competence to perform a certain task, they must know 
what actions are necessary, how to perform them, and 
have the capacities, knowledge and abilities required to 
perform the task. [47]. There are many algorithms aimed 
at testing the patients’ decisional capacity, the most 
important of which being those developed by Beauchamp 
and Childress [48] and Applebaum[26]. Beauchamp and 
Childress describe a series of progressively increasing 
standards of decisional incapacity (Table 4). 
 Depending on the impact of the medical 
decision, one of the standards is selected, then, a minimal 
level is chosen from which the standard is considered 
to be fulfilled, and an empirical test is selected to test it. 
Normally, the first standard is selected for minor choices 
(e.g. Do you want Aspirin or Paracetamol?), the second 
and third standards are selected for moderate importance 
choices (e.g. Do you want an open or laparoscopic 
cholecystectomy?) and the 4th to 7th standards are 
usually selected for high level decisions (e.g. a 6th or 
7th standard could be necessary if the patient decides to 
donate a kidney). If a patient is unable to reach the level 
required for decisional capacity, they are not able to take 
that specific decision, which should be taken by a legal 
guardian. In these cases, however, the patient, if able, must 
be allowed to take more minor decisions, as taking them 
would increase the satisfaction in the medical act, and 
subsequently the trust in their physician and therapeutic 
compliance. 
 Prisoners have, as a mean, a lower medium 
standard; this increases the need of proxy decisions 
(taken by either legal guardians or prison-physicians); 
whenever possible however, they should be allowed to 
make at least some minor decisions. Applebaum reduced 
the number of standards to three, the first two of which 
being considered useful only for minor choices, and the 
third (ability to take a decision) useful for any medical 
choice presented to the patient (See Table 4 for details). 
As seen above, many prisoners have significant difficulties 

Figure 1. Prisoner-patients (right) have a decreased internal resistance and increased external controls compared to non-
prisoner patients (left). This causes a significantly lower threshold from which the capacity to act voluntarily is impaired, which 
subsequently cancels the validity of the informed consent.
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respecting even the first Applebaum’s standard, forcing 
the need for a proxy decision.

 How to maximize the prisoner-patient’s 
autonomy in their relationship with the physician
 Decreased internal resistance, increased controls, 
an overall decreased level of available information and 
understanding leads to significant difficulties for the 
physician while trying to respect the autonomy of the 
prisoner-patient. The physician has the duty to manage 
all these issues in order to reach a maximum level of 

autonomy for their patients. These actions are often not 
enough, which leads to an increased need for proxy 
decision making; however, as legal guardians are often 
unavailable, physicians are then obliged either to work 
under the assumption that, as long as the patient signed 
the informed consent, it is valid irrespective of the way 
they signed it, or to have a strong paternalistic attitude. 
 The first option – the assumption that, as long 
as the patient signed it, the informed consent is valid 
irrespective of the way they signed it, does not respect the 
basic principle of bioethics and can be easily considered 

Type of 
intervention

Accept/refuse by 
the patient Procedure

Beneficial Accept 

The patient does not have the capacity to act voluntarily, and subsequently does not act 
independently. An informed consent is not valid, so the physician should (1) act in the 
patient’s best interest, if the situation is an emergency or (2) require the consent for the 
necessary procedures from a legal guardian, if the situation is not an emergency. The 
legal guardian has the choice of acting either in accordance with the patient’s wishes, or 
in the patient’s best medical interest.

Beneficial

Accept, but 
advanced 
directives suggest 
refusal

The patient does not have the capacity to act voluntarily, and subsequently does not act 
independently. An informed consent is not valid. An advanced directive suggests that 
the patient would most likely wish to refuse the intervention. However, the informed 
consent is a process, and the patient can always change his mind; subsequently we do 
not know whether his acceptance was not given, at least partially, willingly. We cannot 
take into account only the advanced directive, but the potential beneficence as well, and 
subsequently will go to the algorithm presented above.

Detrimental Accept 
The patient does not have the capacity to act voluntarily, and subsequently does not 
act independently. An informed consent is not valid, so the physician should act in the 
patient’s best interest, and not perform the procedure.

Detrimental

Accept, but 
advanced 
directives suggest 
refusal

We should act based on the wishes of the patient(patient’s wishes), as know from the 
advanced directives, and refuse to perform the procedure.

Beneficial Refuse 

The patient does not have the capacity to act voluntarily, and subsequently does not act 
independently. An informed consent is not valid, so the physician should (1) act in the 
patient’s best interest, if the situation is an emergency or (2) require the legal guardian’s 
consent for the necessary procedures, if the situation is not an emergency. If the legal 
guardian refuses the procedure, the physician can overcome his decision, based on the 
patient’s best interest.

Beneficial

Refuse, but 
advanced 
directives suggest 
acceptance

We should act based on the wishes of the patient as known from the advanced directives, 
and perform the procedure.

Detrimental Refuse

The patient does not have the capacity to act voluntarily, and subsequently does not act 
independently. An informed consent is not valid, so the physician should (1) act in the best 
interest of the patient, if the situation is an emergency or (2) require the legal guardian’s 
consent for the necessary procedures, if the situation is not an emergency. The legal 
guardian has the choice of acting either in accordance with the patient’s wishes, or in the 
patient’s best medical interest. To be noted however that, if there is no medical indication 
for the detrimental intervention, it should not be performed, irrespective of the patient’s 
wishes or the presence/absence of external controls.

Detrimental

Refuse, but 
advanced 
directives suggest 
acceptance

The patient does not have the capacity to act voluntarily, and subsequently does not 
act independently. An informed consent is not valid. Advanced directives suggest that 
the patient would most likely accept the intervention, even if detrimental. However, the 
informed consent is a process, and the patient can always change his mind; subsequently 
we do not know whether his refusal was not willingly given, at least partially. If the situation 
is an emergency, we should act in the patient’s best interest ; if not, legal guardians should 
make the decision.

Table 3. Modus operandi if significant external controls influence the decision making process of the prisoner-patient
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illegal, thus leaving only one option – a stronger 
paternalistic attitude. The paternalistic model of the 
physician-patient relationship is based on the assumption 
that the physician will do what is best for his patient and 
will act as a legal guardian. In this model, the patient’s 
autonomy is best represented by patient assent [50] (or 
medical consent, the form of consent preexisting today’s 
notion of informed consent). 
 However, the classical paternalistic model is not 
accepted in today’s medical practice, as it does not respect 
the principle of self-determination, and forces the need for 
a mixed model, in which the content is more paternalistic 
and the frame is more informative - even if the patient 
is informed about the disease, its prognosis, risks, 

benefits, alternatives, and understands the information, 
the decision is actually taken by the physician; he will 
inform the patient about the decision, who will accept it 
or not; only if the patient does not accept the decision, the 
physician will shift the model towards a more informative 
one.
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