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ETHICS, BIOETHICS AND SOCIAL SCIENCES

 The need of informed consent for age assessment in minors –
A critical approach
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 _________________________________________________________________________________________
 Abstract: Considering that the international legal framework generally offers a special status to minors, we aim to discuss 
age assessment in presumed minors from the perspective of Romanian legislation in regards to the European and international 
trends. In Romanian forensics, the anthropology departments that provide this type of expertise at the request of the authorities 
combine three methods, at the moment without requiring an informed consent. The international context and migration tend to 
support the need of informed consent. We find ourselves in the path of the migration wave, a problem for which we are not yet 
equipped to manage. After a careful review of the implication of informed consent in age assessment, we propose a few steps for 
a unitary approach for age assessment in minors.
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INTRODUCTION

 Romanian legislation requires that the birth of a 
child be declared to the proper authorities in the first 15 
days after delivery, for a vital new born, and in the first 3 
days, for a stillborn baby [1]. When the declaration of a 
child is done after a year or more from the date of birth, 
the birth certificate is issued on the grounds of a court 
order, which cannot be revoked. All the information 
about the child has to be verified. The court demands the 
local officials or the child protection service in the area 
to validate the identity of the child. For the age and sex 
of the individual this process requires the expertise of a 
legal-medicine doctor [2]. The process of age estimation 
has four pillars [3]: anthropometrical examination, 
skeletal age, dental age and psychological evaluation. In 
Romanian forensics, the anthropology departments that 
provide this type of expertise do so by using the first three 
methods, for which, at the moment no informed consent 
is required. A report on the European methodology shows 
that consent for radiological examination is becoming a 
common practice in the states that use this method for age 

assessment in minors [4]. Thus we aim to discuss the need 
for the informed consent of minors for age estimation in 
our country, aligning ourselves to the European tendency 
[5, 6]. 
 
 Age assessment 
 In Romania, as in many other European states, 
the problem of migrant populations arises [7],” Europe 
is experiencing levels of forced migration not seen since 
the Second World War”[8]. We confront ourselves not 
only with this, but as well with the problem of vulnerable 
children [9]. 
 For an individual that seeks asylum being under 
or over eighteen years of age makes a crucial difference 
in the context of migration in Europe when it comes to 
protection programs [6, 10, 11]. To confirm or not to 
confirm the presumed age can drastically change the 
possibility to legally remain in a country, to be granted 
“safe accommodation, access to education and training, 
to be appointed a guardian, or to be instead detained, 
expelled and deported, or to remain in an illegal 
condition, being vulnerable to abuse and exploitation, 
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with very limited access to fundamental rights” [11]. 
There is a massive migration towards Europe, individuals 
seeking to ensure a better life for themselves and their 
families, to escape conditions of serious deprivation from 
the country of origin. They are not entitled or accorded 
legal residence upon arrival, having to fallow each states 
specific procedures [12]. Considering that the legal 
framework generally offers a special status to minors, 
defined by Convention on the Rights of the Child from 
1989 as “For the purposes of the present Convention, a 
child means every human being below the age of eighteen 
years unless under the law applicable to the child, majority 
is attained earlier” [6, 13], we can foresee an attempt to 
declare a false age, in the migration context. A young 
adult may declare an age under eighteen “to benefit from 
the full range of protection measures granted to children” 
[11]. On the other hand, children may be influenced to 
state that they are adults, aiming to receive easier access 
to work and independent living conditions, or they may 
“be forced by exploiters and traffickers to do so in order 
for them to avoid stricter control and higher punishments 
under criminal law” [11].
 Taking into consideration the Romanian 
legislation [1] and also our personal experience, the 
majority of requests for age assessment expertise come 
from the courts in the areas of the child’s residence, fewer 
demands arrive from the local authority, child protective 
services, and even from the parents themselves. 
 Age assessment procedures should be undertaken 
bearing in mind the best interests of the child as a primary 
consideration, “In all actions concerning children, 
whether undertaken by public or private social welfare 
institutions, courts of law, administrative authorities or 
legislative bodies, the best interests of the child shall be a 
primary consideration” [14]. 
 In the UK, the General Medical Council provides 
the steps in determining the “best interests for 0–18 years 
old”. An assessment of best interests will include what 
is clinically indicated in a particular case and also one 
should consider:
 “a) the views of the child or young person, so 
far as they can express them, including any previously 
expressed preferences;
 b) the views of parents;
 c) the views of others close to the child or young 
person;
 d) the cultural, religious or other beliefs and 
values of the child or parents;
 e) the views of other healthcare professionals 
involved in providing care to the child or young person, 
and of any other professionals who have an interest in 
their welfare;
 f) which choice, if there is more than one, will least 
restrict the child or young person’s future options” [15].
 The external physical examination is essential in 
determining the status of secondary sexual development, 

“Such an examination may include visualization and 
palpation of genitalia, and this in itself results in a 
number of cultural, human rights, ethical and consent 
issues” [16]. However, one might see the age evaluation 
as a process that ensures benefits exclusively to the state 
or requesting authority, we sustain that an appropriate 
age assessment may confer “considerable benefit upon an 
individual” [3]. Specific techniques used in age estimation 
in the living may require procedures that have a perceived 
health risk (e.g. radiology). In recent studies radiological 
examinations for age estimation have been shown to have 
a very low health risk [17].

 Need of informed consent
 The rising interest in child rights, initiated by 
the international texts, lead to consider the minor as “a 
subject of law, endowed with freedom” [18]. Therefore, 
the child must be informed and participate in decisions 
that concern them:
 “11. States parties should encourage the child to 
form a free view and should provide an environment that 
enables the child to exercise her or his right to be heard.
 12. The views expressed by children may add 
relevant perspectives and experience and should be 
considered in decision-making, policymaking and 
preparation of laws and/or measures as well as their 
evaluation.
 13. These processes are usually called 
participation. The exercise of the child’s or children’s 
right to be heard is a crucial element of such processes. 
The concept of participation emphasizes that including 
children should not only be a momentary act, but the 
starting point for an intense exchange between children 
and adults on the development of policies, programs and 
measures in all relevant contexts of children’s lives” [18].
 The Romanian legislation concerning children’s 
rights and the informed consent of a minor in regards to 
a medical care act is structured to reflect the European 
principles. When it comes to the informed consent of a 
child, in practice, this can raise some difficulties. In the 
care relationship, the difficulty for the physician is to 
determine the value that should be given to the consent 
of the minor, the conflict between holders of parental 
authority and the minor. If parental leave to care remains 
the principle, the consent of the minor must be respected 
in a number of assumptions [19].
 After eighteen years of age an individual is 
considered an adult and there is no problem in acquiring 
informed consent if it is needed, “Full legal capacity begins 
at the time the person becomes legally an adult (…) A 
person becomes legally an adult at the age of 18” [20]. The 
problem concerns the age groups under eighteen, because 
we cannot discuss the issue in terms of minor and adult. 
In Romania age groups are formed as fallowed: under 10 
years, the child does not have the psychological maturity 
to decide; between 10 and 14 years, in special cases, an 
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intelligent child, may be able to understand, and form a 
pertinent opinion; age 14 to 16 years, the minor needs 
to be evaluated by the clinician in regards to his/ hers 
emotional maturity and decision capacity [21]. 
 According to literature, consent can be defined as 
the ‘‘autonomous authorization of a medical intervention... 
by individual patients” [22]. Although the term 
‘‘consent’’ implies acceptance of a suggested treatment, 
the concept of consent suggests also the choice among 
alternative treatments and the possibility of treatment 
refusal [23]. Consent has three components: disclosure, 
competence, and voluntaryism. Disclosure refers to the 
communication of relevant information by the clinician 
and its comprehension by the patient. Competence refers 
to the patient’s ability to understand the information and 
to appreciate those consequences of his or her decision 
that might reasonably be foreseen. Voluntaryism refers 
to the patient’s right to come to a decision freely, without 
force, coercion, or manipulation [24].
  The issues of refugees and asylum seekers are 
particularly problematic, accepting the reality that there 
will certainly be “a degree of coercion in the relationship 
between the asylum seeker and the healthcare professional” 
[11], they do not benefit directly from the same degree 
of autonomy as “a primary care physician and her/his 
patient” [11]. This aspects sets doubt on how “informed” 
the consent will truly be. There are certainly other factors 
involved, including “language, emotional maturity and 
awareness of legal process in a different countries” [16].
 In the Romanian medical practice, the problem 
regarding the informed consent of a minor can be solved 
using the following algorithm [21], sustained by national 
legislation:
 Both parents and children (with or without 
decision capacity) have to be informed and involved as 
much as possible in decisions regarding treatment; 
 The treatment can be applied in the following 
situations: if the informed consent of the parent/ parents 
and the agreement of the child without decision capacity 
exists; if the agreement of the minor with decision 
capacity exists; the informed consent of the parent and of 
the minor with limited decision capacity [25];
 In the case of treatment refusal by the minor, 
further discussions must be carried out in the purpose of 
finding a solution in the form of a different therapeutic 
scheme or placing the decision in the hand of a third part, 
an arbitration committee [26, 27];
 In the case of refusal of treatment by one of 
the parents, when the health care of the child is at risk, 
it is required to submit the decision to an arbitration 
committee[26]; 
 The same course of action is to be carried out 
when both parents refuse treatment, and doing so deny 
the best interest of their child; 
 The minors’ refusal of treatment is not to be taken 
into consideration when all other therapeutic methods 

have been discussed and all options have been exhausted 
and we have the consent of the parents or arbitration 
committee, or the pediatric patient health has more to 
gain from the treatment than from the lack of it [26]; 
 In revoking a minor’s refusal of treatment the 
physician has to be supported by at least one parent, or 
the decision of the arbitration committee;
 In the case of revoking consent by the parents or 
the minor, the algorithm is to be restarted [21, 28].

DISCUSSION

 If the issue of consent for treatment seems to have 
solution [26, 27], the matter regarding age assessment 
tends to be more problematic. In the case of medical 
practice we always bear in mind the child’s health [29], 
thereby the physician having only to concern himself with 
assuring the ideal treatment.
 Age assessment is a process that may or may not 
be in the best interest of the child. Take for example the 
case of criminal responsibility, in which the purpose of age 
assessment is to determine if or if not an individual will 
undergo a harsher judgment, and a greater punishment 
[30]. Though the methods used do not imply a great 
health risk, we cannot sustain that there is “no risk” [4]. 
 In correlation with the ongoing mentality and 
procedure changes in Europe regarding age estimation, on 
which we have an overview in a report from the European 
Migration Network [30], where we find a list of methods 
used in European states in relation to age estimation in 
unaccompanied minors. We have information regarding 
age assessment practices only from a limited number 
of European countries, and this data shows that about 
half of the states that use radiological imaging as a 
method require consent for radiographs. This being the 
situation at the moment the study was carried out [30], 
the need for informed consent has been since then taken 
into consideration in other countries, for example the 
Czech Republic [31]. As shown in this state’s report, age 
verification for persons that claim to be of minor age is 
not applied in a compulsory matter,” medical tests being 
rather costly and also due to the fact that they do not 
have to be entirely reliable” [31]. Nevertheless, a medical 
examination will be commissioned by the Ministry of the 
Interior if it is deemed necessary for the decision on the 
granting of international protection. The age assessment 
of the applicant, bone test - i.e., an X-ray scan of the 
metacarpal bones of the left hand, will be carried with 
the latter's consent, pursuant to Section 89 of the Asylum 
Act [10]. The guardian must agree to the examination as 
well. If an unaccompanied minor refuses to submit to a 
medical examination, they are treated by the Ministry as 
an international protection seeker of legal age [31].
 There is no lack of discussion on the ethical 
problem regarding age assessment. In France, for 
example, The National Ethics Consultative Committee 
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from 2005 made the following remark regarding the 
age assessment of minors “These medical examinations 
are being performed in the absence of consent from the 
person himself or guardian, or a reference person” [32]. 
Also several questions were raised regarding the methods, 
purposes and risks of the process in correlation with the 
best interest of the presumed minor. In the case of the 
discrepancy between chronological age and biological age 
the discussion was if scientific criteria can determine a 
minor status, when reliable social identification elements 
are missing, for which the following aphorism was stated 
“All that is not scientific is not ethical” [33]. Beyond the 
ethical problems raised by the scientific validity of the 
assessment methods, one other major question can be 
the vulnerability of the child in regards to the risk of 
radiological investigations and clinical examination 
which may appear as a sign of violence (usually carried 
out without consent) and can hurt the dignity of the child 
subjected to such medical gaze without understanding 
their purpose [32]. The legal prevision for France in regard 
to the issue of informed consent for methods used in the 
process of age assessment in minors, are stipulated in the 
states Civil Code and Public Health Code, and provide 
that medical procedures performed on the occasion of the 
expertise must be authorized by the holders of parental 
authority / legal guardian as well as the minor's consent 
that should always be sought if he is able to express his will 
[34, 35]. 
 In 2010, and the General Assembly of United 
Nations, concern was shown especially for minors in the 
context of migration: “The safeguard measures attached 
to the age assessment must ensure that... the child be 
informed in a language that he understands of the 
procedure and its possible consequences”, this being why 
the consent is sought [36]. 
 In 2011, the European Council, elaborated a 
resolution regarding age assessment practices that was 
meant to ensure that “The examinations should be made 
with the consent of the child or guardian” [37].
 In 2013, the European Parliament made 
general recommendations, all of which are strongly 
encouraging a common European strategy “6. Deplores 
the fragmentation of the European provisions concerning 
unaccompanied minors and urges the Commission to 
compile a handbook drawing together these various legal 
bases, addressed to Member States and to all practitioners, 
in order to facilitate proper implementation by Member 
States and to strengthen the protection of unaccompanied 
minors; 7. Deplores the lack of reliable official statistics on 
unaccompanied minors; calls on the Member States and 
the Commission to improve the collection of statistics 
on unaccompanied minors, including age and gender 
statistics, to improve the comparability of statistics 
collection across Member States” [6].
 However, in 2014, the National Consulting 
Committee on Human Rights in France, after reexamining 

the issue of age assessment in minors, especially in the 
context of migration, felt entitled to form the following 
statement: “The informed consent of the minor or his 
legal representative is still not collected in most forensic 
institutes or forensic units. In this regard, it must be 
remembered that medical procedures performed on the 
occasion of expertise covered by the public health code 
which requires a systematic search of the minor's consent, 
if they are able to express their will” [5].
 For medical conduct Romanian legislation 
stipulates trough Patients’ Rights Law that “The patient 
has the right to be informed about his health, medical 
interventions proposed, potential risks of each procedure, 
the existing alternatives to the proposed procedures, 
including the default of treatment and non-compliance 
with medical recommendations, as well as on the details 
of the diagnosis and prognosis” [26]. In regards to 
informed consent Romanian Doctors Ethical Code has 
the fallowing regulations: “No health intervention can be 
made until the person concerned has given his free and 
informed consent” [38]; In the case of minors it stipulates 
“Where, according to law, a minor does not have capacity 
to consent to an intervention, it cannot be done without 
the consent of a representative, authorized authority or 
other persons or bodies designated by law” [38], fallowing 
this “If the legal representative consent is required, the 
patient must be involved in decision making as far as it 's 
ability to understand”[26].
 Taking into consideration the previously 
mentioned events concerning European discussions [6, 
10, 36], and particularly the French process of suggesting 
and implementing the informed consent for certain 
age assessment methods [5, 32, 34, 35], and also the 
resemblance with our own existing policy regarding the 
issue [26, 38], we thereby express our concern with the 
absence of informed consent in the age dispute of an 
individual claiming to be a minor. 
 Finding ourselves in the path of the migration 
wave, we are not yet equipped to manage the problem, 
thus we propose a few steps. The first would be the use of 
a method for gathering data on unaccompanied minors, 
to “achieve a better understanding of the situation, to 
improve the protection of unaccompanied minors and to 
better respond to their needs” as suggested by European 
Parliament [6]. The second is the requirement of informed 
consent in the case of skeletal and dental age estimation, 
where at least an X-ray will be taken, and in the case 
of a minor, especially a vulnerable child, separated or 
unaccompanied, the need “to ensure the appointment 
of a guardian or a person responsible for accompanying, 
assisting and representing the minor in all procedures and 
for enabling him/her to benefit from all his/her rights in 
all procedures” [6].

 Conflict of interest. The authors declare that 
there is no conflict of interest.



Romanian Journal of Legal Medicine                   Vol. XXV, No 4(2017)

417

 References
1. Romanian Civil Code, Law 119/1996, paragrph 3, art. 14.
2. Romanian Civil Code, Law 119/1996, paragrph 2, art. 18.
3. Black S, Aggrawal A, Payne-James J. Age Estimation in the Living: The Practitioners Guide,2010.
4. Smith T, Brownlees L. Age assessment practices: a literature review & annotated bibliography, 2010.
5. Commission Nationale Consultative des Droits de l’Homme sur la situation des mineurs isolés étrangers présents sur le territoire national, 

France 2014.
6. European Parliament resolution on the situation of unaccompanied minors in the EU 2013.
7. C.O.N.N.E.C.T, Project Report. 2014.
8. Brannan S, Campbell R, Davies M, English V, Mussell R, Sheather JC. The Mediterranean refugee crisis: ethics, international law and 

migrant health. JME 2016; 42:269-270.
9. S.C.E.P., STATEMENT OF GOOD PRACTICE. 2009.
10. Asylum Act. Part 184/2013 Coll. and 57/2013 Coll. of International Agreements, 2014.
11. Program S.C.E., Position Paper on Age Assessment in the Context of Separated Children in Europe. 2012.
12. A.I.D.A., Asylum Information Database. 2015.
13. Convention on the Rights of the Child, General Assembly resolution 44/25, part I, art.1, 1989.
14. Convention on the Rights of the Child, General Assembly resolution 44/25, part I, art.3, 1989.
15. Council GM. 0–18 years: guidance for all doctors.
16. Black SM, Aggrawal A, Payne-James J. Age estimation in the living: Wiley Online Library, 2011.
17. Schmeling A, Grundmann C, Fuhrmann A, Kaatsch H-J, Knell B, Ramsthaler F. Criteria for age estimation in living individuals. Int. J. 

Legal. Med. 2008; 122:457-460.
18. Convention on the Rights of the Child, General Assembly resolution 44/25. 1989.
19. 19. Alderson P., Competent children? Minors’ consent to health care treatment and research, Soc. Sci. Med. 2007,65:2272-2283.
20. Tran TN, Yamamoto K, Namita T, Kato Y, Shimizu K. Three-dimensional transillumination image reconstruction for small animal with 

new scattering suppression technique. Biomed. Opt. Express 2014; 5:1321-1335.
21. Hostiuc S. Informed consent. 2012.
22. Beauchamp T, Bowie N, Arnold D. Ethical Theory and Business. 2004.
23. Singer PA, Viens AM. The Cambridge Textbook of Bioethics. 2008.
24. Hockenberry-Eaton M, Kline NE. A minor's consent to treatment: An ethical dilemma. J. Pediatr. Health Care. 1995; 9:282-284.
25. Langlois N, Gresham G. The ageing of bruises: a review and study of the colour changes with time, Forensic Sci. Int. 1991; 50:227-238.
26. Hughes V, Ellis P, Burt T, Langlois N. The practical application of reflectance spectrophotometry for the demonstration of haemoglobin and 

its degradation in bruises. J. Clin. Pathol. 2004; 57:355-359.
27. Romanian Civil Code, law 46/2003, art. 16.
28. Shaw A. Dilemmas of informed consent in children. N. Engl. J. Med. 1973.
29. Romanian Civil Code, law 46/2003, art. 2.
30. Lucina S. Hackman MR. Age Estimation in the Living: a test of 6 radiographic methods. Universtity of Dundee. 2012.
31. EMN study policies, Practices and data on unaccompanied minors, 2014.
32. Avis n°88 Sur les méthodes de détermination de l’âge à des fins juridiques. Comité Consultatif National d’Ethique pour les Sciences de la 

Vie et de la Santé 2005.
33. Arnoux I. Les droits de l'être humain sur son corps: Presses Univ. de Bordeaux. 1994.
34. France, Code Civil, art. 371-1. 2013.
35. France, Code de Santé Publique, article L.1111-4.  2005.
36. Étude du Haut-Commissariat des Nations Unies aux droits de l’homme sur les difficultés et les meilleures pratiques rencontrées dans 

l’application du cadre international pour la protection des droits de l’enfant dans le contexte des migrations 2010.
37. Résolution 1810  de l’Assemblée Parlementaire du Conseil de l’Europe Problèmes liés à l’arrivée, au séjour et au retour d’enfants non 

accompagnés en Europe 2011.
38. Doctors Ethical Code, Romania, Cap. II, art. 11, art.12.


